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In the Court of Appeals of the District of Columbia. 


No. 2668. 

Jacob Keroes, Appellant, 
vs. 

Christina Cecelia Coleman. 


a Supreme Court of the District of Columbia. 

At Law. No. 56009. 

Jacob Keroes, Plaintiff, 
vs. 

Christina Cecelia Coleman, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed July 21, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 56009. 

Jacob Keroes, Plaintiff, 

v. 

Christina Cecilia Coleman, Defendant. 

I. The plaintiff, Jacob Keroes, complains of the defendant, 
Christina Cecilia Coleman, of a plea that the said defendant render 
unto the said plaintiff the sum of two thousand dollars, with legal 
interest thereon from the tenth day of May, in the year 1912, which 
the said defendant owes to the said plaintiff and unjustly detains 
from him, for that, 

Whereas, heretofore, to-wit, on the twelfth day of March in the 
1—2668a 
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year 1908, at the city of and^xecute^ by and 

by a certain indenture then and tl indenture the 

between the plaintiff andIt , e e en h ^ ate w hereof is the day and 
plaintiff now brings into courthere, ^ the sea i of one 

year above written, th & nt 0 f the defendant duly author- 

iSSymlmed tawnting by the "ant^ ^ ^ certain * 

pre T "i d ng n a parcel of 

and which is particular!} mentioned fall term of 

denture, to have and to holdthe wni tor ^ ^ ^ ^ 

2 five years to commence on th t indentu re cove- 

year 1908, the pla»nt>ff m “ r the said ter m, to pay 

nanting to take and ho d the sa P ;d indenture specified and 
to the defendant certain.sum* m the md^ ^ t / d d p er- 
stipulated by way of rent for the . ^P ^ premises and in rela- 

;°oTtheS-Sy r the «nd indenture, reference thereunto being had, 

will more fully and ^ ^^^X’reAforesaid, the defendant did 
Whereas in and by the inaemu wUh the plaintiff m the 

amongst other things c0 ^ n ? n \^ d wor l following, that is to say: 
manner, to the effect, an .,„ reed by and between the parties 

“It is hereby covenanted a 8 ^ ghou i d the said Lessee 

hereto and the owner of sa^ Femis tt have first option to 

desire to purchase said premi^ thmsmA ($ 2 7,000) Dol ars, at 
do so for the sum ot ewer 3 , .ij t R e agent or owner thereof 

any time during his tenancy and shoul.ddm ag^ that he or 

have an opportunity ^ ell dunng to ^ ^ optlon to pur¬ 

chase "for f^SenStaSSl ($27 g ,000) Dollars, before selling 
to any one else. should the agent, Percy H. Russell, or 

“It is further agreed that sho f unit t0 se u sa id premises 

the owner of said P 1 ' 6 '," 1 *®, t e d eclines or is unwilling to pur- 
during said lease an Twenty-seven Thousand ($27,000) Dol- 
chase for the fJnt Percy ^ Russell) or owner reserves 

laTS, in such event said age n , oavmen t to said Lessee of Two 

the right to .f J. 0 s “ d D P Xs\nd P in such event said owner is to give 
^L { TS) months’ notice to remove from and quit sai 

*«. MTTJlJ’/BSS ST7™ 8 K 

wards, to-sdt, on ^.^tha'idainlitt entered into the said demised 
at the place aforesaid, thP reo f a nd thereafter during the 

premises and became P an( i continued to be in possession thereof, 

term aforesaid, reiMined an <1 00 ™,w for ^ all the cove- 

•assn tsrurt*— 
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aforesaid and after the entry as aforesaid of the plaintiff, to-wit, on 
the tenth day of May, in the year 1912, and on a day and at a time 
within the said term, the plaintiff then and there being in occupa¬ 
tion and possession of the premises aforesaid and holding the same 
by virtue of the indenture aforesaid and then fully keeping and 
performing and having fully kept and performed all and singular 
the covenants which by the terms of the said indenture were by him 
to be kept and performed, the defendant did sell and convey the 
premises aforesaid and her reversion therein to one Raymond H. 
Van Nest, the defendant having theretofore notified the plaintiff that 
she, the defendant, had opportunity to sell the said premises and 
given him, the plaintiff, the option to purchase the same for twenty- 
seven thousand dollars and the plaintiff having declined to pur¬ 
chase the said premises for the said sum; 

Whereby an action hath accrued to the plaintiff to demand and 
have of the defendant the sum of two thousand dollars; 

Yet the defendant hath not paid the plaintiff the said sum of 
two thousand dollars, or any part thereof, although she hath been 
often thereunto requested, but hath wholly failed and refused so to 
do, to the damage of the plaintiff in the said sum of two thousand 
dollars; 

Wherefore the plaintiff brings his suit, and he claims on account 
thereof the said sum of two thousand dollars, with legal interest 
thereon from the tenth day of May, in the year 1912, together with 
the costs of this action. 

II. And the said plaintiff further sues the said defend- 
4 ant for other money payable by the defendant to the plain¬ 
tiff, for that, 

Whereas, heretofore, to-wit, on the twelfth day of March in the 
year 1908, at the City of Washington in the District of Columbia, by 
a certain agreement in writing then and there made and entered 
into by and between the plaintiff and the defendant, which was sub¬ 
scribed by the plaintiff and by one Percy H. Russell, who was the 
agent of the defendant duly authorized to execute and subscribe the 
same for and on behalf of the defendant and whose action in that 
behalf was afterwards duly and expressly ratified in writing by 

the defendant, • 

In consideration that by the said agreement the plaintiff agreed 
and contracted to take certain premises, being a certain parcel of 
real property situated in the city aforesaid and which are particu¬ 
larly mentioned and described in the said agreement, and to hold 
the same as tenant of the defendant for the full term of five years to 
commence on the twentieth day of April in the year 1908, and in 
consideration further that by the said agreement the plaintiff agreed 
and contracted to pay to the defendant the sum of seventy dollars 
for each month of the said term by way of rental for the said 
premises, and also to pay the water rent and the gas and electric 
light bills which should become due and chargeable on account of 
and against the said premises as the same should become due, and 
that he would at his own expense and cost make all the repairs to 
the said premises which should be rendered necessary by his negli- 
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gence, excepting repairs to the roof > ^tT^ndttSfe 

mains, and should make any ^^^" unlawful pur- 

would not use the said premises for any disorderlj or uniaw F 
nose without the written consent of the aetenaan , 

5 P The defendant did demise and let to the plamti 

to the effect and in the language following, that is rtie8 
‘‘It is hereby covenanted and agreed , • j t^c^aa 

hJJ. »d »»»*'»' M - p.K 

have a " °PP^fv said^Lessee and give him the option to purchase 
for'TVenK-seven thousand ($27,000) Dollars, before selling to any 

on * T ^: f urt her a°Teed that should the agent, Percy H. Russell, or 

for said sum oi 11 Jf '• . R n r owner reserves the right to 

event said agent, Percy H. Ku.^ei , Thousand 

sell said property, upon payment ig t0 „ ive sa id 

S S (6) month”’ notice to remove from and quit said prem- 

lse t>” ^rtue of which agreement and in pursuance thereof, after- 
L to-wit on the dav last aforesaid, at the place aforesaid, 

stated and set out after the commen cement of the term 

Thereafter that M aforesaid 0 f the plaintiff, to-wit, 

aforesaid and^aft • ‘ t he year 1912, and on a day and at a 

° n the toe Sn the term aforesaid, the plaintiff b^ng^then in 

6 STth°e f aSe e ement aforesaid, and then fully keeping and 

_ '• a v,ovincr fullv keDt and performed all and singular 

performing and having P 0 d agreement were by 

the engage,\n5 neiWedX defendant difsell and convey 
him to be kept a " d P® r i? ’ d H y an Nest, the defendant hav- 
the said premises to o < nlaintiff that she, the defendant had 

^nortunltv^tc^ selTthe^ said premises and given him, the plaintiff, 
opportunity to sell tne sa F twe nty-seven thousand dollars 

*” d S°5«“SS «, purchL (h. p»m»» f.. 

the said sum; 
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Whereby an action hath accrued to the plaintiff to demand and 
have of the defendant the sum of two thousand dollars; 

Yet the defendant hath not paid the plaintiff the said sum of 
two thousand dollars, or any part thereof, although she hath been 
often thereunto requested, but hath wholly failed and refused so to 
do, to the damage of the plaintiff in the said sum of two thousand 

dollars; . . . 

Wherefore the plaintiff brings his suit, and he claims on account 

thereof the said sum of two thousand dollars, with legal interest 
thereon from the tenth day of May, in the year 1912, together with 
the costs of this action. 

III. And the said plaintiff further sues the said defendant for 
other money payable by the said defendant to the said plaintiff, 

for that, , , „ ,, . 

Whereas, heretofore, to-wit, on the tenth day of May, in the year 

1912, at the City of Washington, in the District of Columbia, the 
defendant was indebted to the plaintiff in the sum of two thousand 
dollars on account of goods theretofore sold and delivered by 
7 the plaintiff to the defendant, and of work and labor done 
and materials furnished by the plaintiff for and to the de¬ 
fendant at her request, and of money lent by the plaintiff to the 
defendant, and of monev had and received by the defendant to the 
use of the plaintiff, and of money found to be due from the de¬ 
fendant to the plaintiff upon accounts stated between them, and 
of monev which the defendant was liable and obligated to pay to 
the plaintiff by reason of agreements theretofore made upon a 
valuable consideration between them; which said sum was to be 
paid by the defendant to the plaintiff when the defendant should be 

thereunto requested; .. 

Whereby and by reason of the said sum being wholly unpaid an 

action hath accrued to the plaintiff to demand and have of the 


defendant the said sum; , , ., . 

Yet the defendant, although often thereunto requested, hath not 

paid to the plaintiff the said sum or any part thereof, but so to do 
hath wholly failed and refused, and still doth refuse, to the damage 

of the plaintiff in the said sum; , _ 

Wherefore the plaintiff brings suit; and he claims on account 

thereof the sum of two thousand dollars with legal interest thereon 
from the said tenth day of May, in the year 1912, together with the 


costs of this action. 


CHARLES A. KEIGWIN, 


HAYDEN JOHNSON, 

Attorneys for Plaintiff. 


Demurrer. 

Filed December 26,1913. 

* * * * * * * 

Comes now the defendant, Christina Cecelia Coleman, by 
her attorney, and says that the first and second counts of the 
declaration filed herein by the plaintiff are bad in substance. 
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The matter of law intended to be argued in support of this de¬ 
murrer is that it appears from the facts stated in said declaration 
that the contingency upon the happening of which the defendant 
was to pay the plaintiff the sum of two thousand dollars as claimed 

therein, did not happen. 

Comes again the defendant aforesaid by her attorney, and moves 
the Court to require a bill of particulars in respect of the third count 
of the declaration aforesaid; and for a ground of this motion snows 
to the Court that the.said count is indefinite and uncertain in that 
it fails to specify for what goods sold and delivered by the plainuii 
to the defendant, or for what work and labor done or materials 
furnished, or for what money, or by reason of what agreements, it 
i« claimed by the plaintiff that the defendant is indebted to or has 
promised to^pay the plaintiff the sum of two thousand dollars as 
claimed in the said count. pAUL £ L gg H> 

Attorney for the Defendant. 


To Charles A. Keigwin. Esquire, and Hayden Johnson, Esquiie. 

Please take notice that the above demurrer and motion to strike 

out will be for hearing on Friday, January the 9th, 1914 

i AUJj Hi. IjJjuxIj 

Attorney for the Defendant. 

Service of the above demurrer, motion to strike out and notice 
acknowledged this 26th day of Dec. 1913. 

HAYDEN JOHNSON, 
Attorneys for the Plaintiff. 
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Supreme Court of the District of Columbia. 


Friday, January 30th, 1914. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander- 
son, Justice presiding. 

* * * * * * * 

Upon consideration of the demun-er filed herein to the first and 
second counts of the declaration, it is ordered that said demurrer be 

and the same is hereby sustained. , , , . 

Further upon consideration of defendants motion filed herein 
for a bill of particulars as to the third count of the declaration, it 
is ordered that plaintiff file such bill of particulars within ten days 

hereof. 

Friday, February Oth, 1914. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice presiding. 

******* 

Comes now the plaintiff by his attorney, and in open court, dis¬ 
continues the third count of his declaration and elects to stand upon 
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the first and second counts of said declaration. Wherefore, a de¬ 
murrer to said first and second counts having been sustained Janu¬ 
ary 30th 1914, it is considered that the plaintiff take nothing by 
this action, that the defendant go hence without day, be for noth¬ 
ing held and recover of the plaintiff his costs of defense to be taxed 

by the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by his attorney in open 
court, notes an appeal to the Court of Appeals, whereupon the 
penalty of a bond for costs is hereby fixed in the sum of One Hun¬ 
dred Dollars. 

IQ Memorandum. 

February 20, 1914—Appeal bond approved and filed. 

Assignment of Error. 

Filed March 2, 1914. 

* * * * * * * * 

The appellant, Jacob Keroes, assigns as reversible error that the 
court erred in sustaining the demurrer of the defendant to the tot 
two counts of the declaration, and entering judgment for the de- 

fendant ' HAYDEN JOHNSON, 

CHAS. A. KEIGWIN, 

Attorneys for Plaintiff. 


Designation of Record. 
Filed March 2, 1914. 


The Clerk will please have prepared record on appeal in the above 
entitled cause, said record to include: 

1. Plaintiff’s declaration. 

2. Defendant’s demurrer. 

4 Pldntirs^rder 8 o^discontinuance as to third count and elec¬ 
tion to stand on first and second counts of declaration. 

6 ’ flemnranium of approval and filing of bond on appeal. 

7 Assignment of error. 

8 Designation of record on appeal. 

CHAS. A. KEIGWIN, 
HAYDEN JOHNSON, 

Attorneys for Appellant. 
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Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
10 , both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 56009 at Law, wherein 
Jacob Keroes is Plaintiff and Christina Cecelia Coleman is Defend¬ 
ant, as the same remains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 13th day of March, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia, Supreme Court. No. 
2668. Jacob Keroes, appellant, vs. Christina Cecelia Coleman. 
Court of Appeals, District of Columbia. Filed Mar. 25, 1911. 
Henry W. Hodges, clerk. 
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IN THE 


(Eourtnf Appeals lislrirt of (Eoluntbia 


No. 2668. 


Jacob Keroes, Appellant, 
vs. 

Christina C. Coleman. 


BRIEF FOR THE APPELLANT. 


Statement. 

In April of 1908, the appellee demised, by a lease under 
seal, certain premises to the appellant for a term of five 
years. Among the covenants contained in the lease was one 
providing that the lessee should have the option to purchase 
the premises for the price of $27,000 at any time during the 
term, and that, if the lessor should have an opportunity dur¬ 
ing the term to sell at that price, she should so notify the 
lessee and give the option to purchase at that price. The 
lease thereupon provides: 

“It is further agreed that, should the agent, Percy 
H. Russell, or the owner of said premises have an op¬ 
portunity to sell said premises during said lease, and 
said lessee declines or is unwilling to purchase for the 
said sum of twenty-seven thousand dollars ($27,000), 
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in such event said agent, Percy H. Russell, or owner 
reserves the right to sell said property upon 
to said lessee of two thousand dollars, and m suh 
event said owner is to give said lessee (6) months 
notice to remove from and quit said premise (P- 

The appellant, in pursuance of this lease, entered upon 
the premises in April of 1908 and continued m possessio 
f „, the tern, of the ta- I" 

an opportunity to sell the property for $27,000, s 
notified the lessee, who declined to buy at that price; w ere- 
upon the appellee sold to a third party. No notice to quit 
was given the lessee, and he remained on the premises until 

the termination of his lease in April of 1913. 

The appellant demanded of the appellee payment of two 
thousand dollars, as due to him in virtue of the covenant 
quoted. Such payment being refused, the present action 
was brought. Judgment was rendered for the defendant on 
demurrer to the declaration, and from that judgmen e 
plaintiff appeals. 


Assignment of Error. 

It will be submitted that the court below erred in sus¬ 
taining the demurrer to the first two counts of the dec 

laration. 

Argument. 


The covenant above quoted is an unqualified stipulation 
on the part of the lessor to pay to the lessee two thousan 
dollars in the event that the lessor shall sell the property 
during the term. Should the property be so sold the lessor s 
engagement becomes absolute, there being no provision that 
the lessee’s right to the payment shall depend upon any 
circumstances, whether incident to the sale or otherwise 
arising, or upon anything else than the mere fact of the 

sale. 








3 


An absolute agreement of such character must be per¬ 
formed, although it may be conjectured that the obligor 
did not contemplate precisely the conditions in which per¬ 
formance becomes obligatory and would have limited his 
liability had possible contingencies occurred to his mind. 

In Paradine vs. Jayne, the leading case on this point, 
decided in 1646, and reported in Aleyn, 27, the action was 
for rent on a lease. The plea was that, during the term, 
the premises had been forcibly occupied by a hostile army, 
whereby the defendant had been unable to take the profits. 
On demurrer the plea was held bad. 

“And this difference was taken: that where the 
lazv creates a duty or charge, and the party is disabled 
to perform it without any fault in him, and hath no 
remedy over, there the law will excuse him. * * * 

But where a party, by his own contract, creates a duty 
or charge upon himself, he is bound to make it good, 
if he may, notwithstanding any accident by inevitable 
necessity, because he might have provided against it 
by his contract.” 

In a much more modem case in New Jersey the same 
rule was applied, though confessedly working great hard¬ 
ship in the particular instance, the court observing: 

“No matter how harsh and apparently unjust in its 
operation the rule may occasionally be, it can not be 
denied that it has its foundation in good sense and 
inflexible honesty. He that agrees to do an act should 
do it, unless absolutely impossible. He should provide 
against contingencies in his contract.” 

These cases, with others to like effect, were approved and 
made the basis of decision by the Supreme Court of the 
United States in a well known case coming from this 
District: 

Dermott vs. Jones, 2 Wall., 1. 
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The only ground upon which any qualification of the 
lessor’s engagement can be suggested is the provision that 
in case of a sale to a third party the “owner to give said 
lessee six months’ notice to remove from and quit said 

On the face of it at least, this is not a qualification ot the 
covenant to pay two thousand dollars. It rather appears 
to be an additional obligation assumed by the lessor. It 
does not derogate from the preceding engagement, but 
rather augments it by an added assumption. The lessor 
is not only to pay the money, but to terminate the lease an 
discharge the tenant from any duty to attain to a stranger. 
The supplementary clause seems to be one introduced in 
the interest and for the benefit of the lessee; and, since it 
was therefore one which he might waive, the fact that he 
did not insist upon being exonerated of the lease, but con¬ 
tinued his tenancy until the end of the term, is of no sig¬ 
nificance in relation to the previous obligation assumed by 

the landlord. . 

If it be suggested that this additional clause implies that 

the payment of the money shall be conditional upon the 
ouster of the tenant, the answer is, that the clause does 
not say that or anything like that. The very most that the 
court could say in favor of this construction is voluerunt 
sed non clixarunt. It may be conjectured that the par¬ 
ties meant that the money should not be due unless the 
tenancy were terminated, but certainly they have not ex¬ 
pressed that meaning in any words which have that effect. 
To say that the lessor shall pay two thousand dollars and 
shall give notice to quit, is by no means equivalent to say¬ 
ing that he need not pay the money unless he shall give 

notice to quit. 

To hold that the obligation to pay the money is made 
contingent upon the ouster of the tenant is, therefore, to 
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ascribe by mere inference a meaning to the language which 
it does not in itself bear, and to read into the contract a 
qualification which the parties themselves did not write. 
It may, indeed, be that the parties had this in mind. It is 
equally consistent with the words they have used to sup¬ 
pose that they meant something else. Whether one or the 
other conjecture be correct, any interpretation which varies 
the obligation by the conjectured effect of the added clause 
is obnoxious to the objection that it varies the effect of a 
written contract by a collateral agreement which is not 
expressed in the writing. 

The rule of law on this point has been well considered by 
this court in the case of Bieber vs. Gans, 24 App. D. C., 
517. There it was sought to derogate from a written obli¬ 
gation by proof that the contract was subject to certain con¬ 
tingencies provided for in a contemporaneous collateral 
parol understanding. In holding that the written matter 
could not be varied by the parol contract, the opinion quoted 
from Seitz vs. Brewers, etc., Co., 141 U. S., 510, this 
passage: 


“Undoubtedly the existence of a separate oral agree¬ 
ment as to any matter on which a written contract is 
silent, and which is not inconsistent with its terms, 
may be proved by parol, if, under the circumstances of 
the particular case, it may properly be inferred that 
the parties did not intend the written paper to be a 
complete and final statement of the whole of the 
transaction between them. But such an agreement 
must not only be collateral, but must relate to a sub¬ 
ject distinct from that to which the written contract 
applies; that is, it must not be so closely connected with 
the principal transaction as to form part and parcel of 
it. And when the writing itself upon its face is 
couched in such terms as to impart a complete legal 
obligation, without any uncertainty as to the object 
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or extent of the engagement, it «t eonetovely pre- 

z-rs pxrsz&iz. - 

duced to writing. 

Let it be supposed that, in this case, there existed a pared 
understanding to the effect that the lessor 
obliged to pay the two thousand dollars unless ^ 

should necessitate a termination of the lease h 

such event she should give the lessee notice to quit, w 
upon he should vacate the premises. The words used 
written contract certainly do not embody any such agree 
ment, there being no hint of the contingency suppose^ 
any duty to vacate assumed by the lessee. Let it be sup¬ 
posed that the defendant, for the sake of supplementing 
confessed insufficiency of the language actually wntte . 
had pleaded that such a collateral contract existed and set 
out its terms. Such a plea would have been ^ 
murrable upon elementary principles and within the prea* 
limitations laid down in the passage last quoted In the 
first place, the lease is not entirely silent upon 
matter of the supposed parol contract, the very essence of 
the appellee’s present contention being that the lease oes 
suggeTby partial statement a collateral parol contract, an 
the very difficulty of her position being that the lease on y 
partially and quite ineffectually embodies the terms of 
contract. Again, the supposed collateral contract is yj9 
means in its nature collateral to the stipulation in the lease, 
but, on the contrary, is very part and parcel of the en¬ 
gagement to pay the money, being, in fact, e* 
a qualification of that engagement. Moreover, there 
nothing in the paper to suggest that it is inc “" p '^ 
does not embody the whole contract between the part es 
and “the writing itself upon its face is couched in such 
terms as to impart a complete legal obligation, without any 
uncertainty as to the object or extent of the engagement. 
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A plea, therefore, undertaking to set up a collateral con¬ 
tract such as is supposed, and seeking to eke out the inade¬ 
quacy of the written words by averment of further facts, 
would be manifestly demurrable. Yet, if the position of 
appellee be correct, this court is competent to do without 
a plea what could not be done by means of a plea, namely, 
to make the clause providing for notice to quit evidence of 
a collateral contract in virtue of which the obligation to 
pay money should not become effective except in certain con¬ 
tingencies not defined in the paper itself. 

Again, let it be supposed that the lessee, in taking the 
premises, contemplated making substantial and permanent 
betterments thereon for which he considered that he should 
be entitled to some abatement of the rent; that the lessor, 
although unwilling to reduce the rent, was willing to recog¬ 
nize the merits of the lessee if the accession of permanent 
value should be demonstrated by her ability to sell at 
$27,000; and that it was accordingly agreed that the lessee 
should receive $2,000 in case she should be able to sell at 
the price named; and that it was further agreed that the 
lessee should surrender the premises, if so desired, upon six 
months’ notice to quit and the payment of $2,000. 

This was, as appellant’s counsel are informed by their 
client, the actual arrangement and the real reason and sense 
of the agreement. Without undertaking to suggest this 
as matter of fact, counsel do suggest that, as an hypothesis, 
such a state of facts is as consistent with the language of 
the lease as is the hypothesis offered on the other side. 
Whether one state of facts or the other be the true one is 
mere matter of conjecture and doubtful inference from 
the ambiguous form of words used in the lease. 

It will further be observed that, if the appellant’s version 
of the case be correct, it could not have been pleaded. The 
same considerations which precluded the appellee to plead 
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the facts which she seeks to infer from the wording of the 
lease would equally preclude the court to go into the e - 
trinsic matters upon which the appellant relies. Had e the 
party undertaken to set up his or her understanding of the 
parol agreement and the other circumstances attendant upon 
the lease, it would have been an attempt to vary the written 
words by extraneous parol matters, which would have vio¬ 
lated the elementary rule on the subject. , 

If the court below was correct, it is because the cou r 
into the lease some very material stipulations which are not 
in the words. In any case, that court must have inferred 
from the language actually used a collateral parol contract 
to the effect that the lessor’s engagement to pay money 
should not become effective unless the tenant should be 
dispossessed. That stipulation is not in the lease. The most 
that can be said of the language employed is that it mig 
support such an inference or it might support an essentially 
different one. If that be the true view, the court, in under¬ 
taking to resolve an ambiguity, could only guess at ie 
correct meaning. If the court was not bound to act on t e 
paper alone, then it was a situation for evidence to show 

the real meaning of the ambiguous words. 

If the foregoing argument is sound, the appellant is en¬ 
titled to judgment on the mere sense of the language used 
in the lease. If counsel are at fault upon that point, it 
must be because, in such a case, parol proof is competent 
to elucidate the meaning of doubtful phraseology. In that 
event the case should be remanded in order that, by appro¬ 
priate pleading, the proper issue shall be framed 

It is submitted that, in either view of the law, the judg- 
ment should be reversed. 

Chas. A. Keigwin, 

Hayden Johnson, 

For Appellant- 
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Statement—The Respective Contentions of the Appellee 

and Appellant. 

The facts sufficiently appear from the statement con¬ 
tained in the brief for the appellant. 

The sole question involved in this appeal is the con¬ 
struction of the provisions contained in the lease quoted 
in the brief foT the appellant and more fully in the record 
(pp. 2, 4), the important portion of which is as follows: 

“. . . in such event said agent, Percy H. 

Russell, or owner reserves the right to sell said 
property upon payment to said lessee of two 
thousand ($2,000) dollars, and in such event said 
owner is to give said lessee six (6) months’ notice 
to remove from and quit said premises.” 
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The appellee and the court below construed this pro¬ 
vision as vesting in the landlord a right, or option, to 
put an end to the tenancy and to sell the entire fee, t 
leasehold as well as the reversion, in which event t e 
tenant was to receive a six months notice to quit 
and the two thousand dollars as compensation for the 

surrender of the remainder of his term. 

Therefore, since it appeared from the declaration tha 
the appellee landlord had sold merely her reversion and 
had not attempted to disturb the appellant lessee, and 
that the appellant had remained in possession of the 
leased property under the lease during the entire term, 
the court below sustained the appellee’s demurrer, which 
was upon the ground that 

“the contingency upon the happening of which 
the defendant was to pay the plaintiff the sum 
of two thousand dollars, did not happen (Kec., 

p. 6). 


The appellant, however, unsuccessfully contended 
below and now contends in this court that the effect 
of the provision was to make it the duty of the land¬ 
lord to pay the tenant two thousand dollars, if and 
when he sold, during the tenancy, whether he sold the 
fee or merely his reversion and whether or not the tenant 

remained in possession. 

The appellant claims that the provision is literally 
an unqualified stipulation to pay the amount named in 
the event of a sale, and that the appellee must rely upon 
some parol understanding not embodied in the written 
lease to support her construction of this provision. 

The appellee, however, not only concedes but urges 
that the understanding of the parties in respect to the 
meaning of their written agreement must be manifested 
by that agreement, when properly construed. 






The Construction Adopted by the Court Below is the 
Literal Reading of the Provision in Question. 

Literally, the provision in question is the reservation 
of a right to the lessor, not the grant of a right to the 
tenant. Contrary to the statement in the appellant’s 
brief, it does not provide that the lessor shall pay to the 
lessee any sum whatever, but reserves to the landlord 
a right which is conditioned upon such payment. 

The right so reserved to the owner is the right “to sell 
said property.” 

At first glance there might seem room for doubt as to 
what w’as meant by a sale of the “property,” as in the 
“property” the owner had, by the terms of the lease, 
only a reversion, with a leasehold interest in the lessee. 

This ambiguity is quickly resolved, however, by the 
next phrase, which is, “and in such event said owner is 
to give said lessee six (6) months’ notice to remove from 
and quit said premises.” It then becomes clear that the 
sale of the “property” which was contemplated was such 
as would put an end to the leasehold. Therefore, it was 
a sale of the entire fee which was contemplated, a sale 
of the leasehold and the reversion. 

In the present case no such sale took place, no notice 
was given, and the tenant did not quit the premises, 
but continued for nearly a year and until the end of the 
term, as a tenant of the new landlord. 

The Construction Adopted by the Court Below is 

Reasonable. 

Furthermore, it is reasonable to conclude that the 
purpose of the payment, upon the making of which the 
landlord was reserved an additional right, was to com¬ 
pensate the' tenant for something which he would lose 
upon the exercise of the right so reserved. If the land¬ 
lord sold only his reversion, the tenant lost nothing; 
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if the landlord sold the entire title—that is, the lease- 
hold and the rev.uion-.hun «h. tenant would lo» 

,v • __the remainder of his term. It 1 

reasonable to conclude, therefore, that the *2 000 were 
to be paid to the tenant only if the landlord sold the 
“nronerty”—that is, the entire fee simple. 

Opposing this view, the appellant suggests only an 

hypothesis, not warranted by the ; eco l d ta ^™ e ’ tter ! 
appellant says, that the lessee made substantml better 

ments on the premises, in consideration of which the 
so 000 provision was inserted in the lease. 

" But even upon this assumption the lessee would get the 
benefit of the betterments if he remained in possession 
a- furhpd during the five-year term, and it would be 
""“"ei.U.ho"2ame hi, landlord; bu, if the term wa, 
“ruled, then he would no. enjoy thedeterment, for 

'^The'appellant ,eek, to aid thi, hypotheai. by a— 

• navment was to be made for betterments 

!r? th accession of permanent value should be demon- 
. «ed b, her ability to sell at *27,000” (Appellant 
S * e 7). As a matter of fact, the sale was not for 
nearly^so much as $27,000, and no pretense to that effec 

‘T,«™ h thaSu. that While the appellee’s .on.true 

tion is reasonable, the appellant’s construction is un¬ 
reasonable and would result in the tenant getting some- 

1 h Wh at, r the 'parties intended by the provision becomes 
mat the parties what would have been the 

. !i Wht to convey the rents and reversion, subject, 
had a r g visions Q f the lease. (Authorities 

of course, tottepA proposition are collected in 

suppor m^g ^ Therefore> if the clause had any 
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such effect as it purported to have, that is, any effect 
as the reservation of an additional right to the lessor, it 
gave to the lessor the right to sell more than merely the 
reversion. What was not reversion was leasehold. The 
additional right given by the lease to the landlord was, 
therefore, the right to sell the leasehold with the reversion, 
upon making the payment to the lessee. 

It is probable, though not at all essential to the ap¬ 
pellee’s contention, that a sale of the reversion by the land¬ 
lord (such as could have been made independently of the 
provision now r in question), would transfer, to the 
landlord’s grantee, the right of the landlord, created by 
this provision, to sell free and clear of the lease. It w T as so 
held, under similar leases, in Hadley vs. Bernero (97 
Mo. App., 314); Roberts vs. McPherson (62 N. J. Law , 
165); Douglaston Realty Co. vs. Hess (124 App. D. 
N. Y., 508), and Butler rs. Meth (122 N. Y. Supp., 271). 
The foregoing cases well illustrate the transferability 
of the reversion with all its rights and incidents, they 
hold also, by necessary implication, that a conveyance 
by the landlord without disturbing the tenant, does not 
amount to an exercise of the right to sell the “property’’ 
as reserved in such leases, but is merely an exercise oi 
the right which every landlord has to convey his rever¬ 
sion, subject to the lease, and does not, therefore, create 
any obligation upon the part of the landlord to pay the 
amount provided for in the lease as damages to the tenant 
for the destruction of his term. 

The Construction Adopted by the Court Below is in 
Harmony With the Adjudicated Cases. 

The construction contended for by the appellant 
seems so unreasonable that it is not to be expected 
that courts of last resort have had occasion to pass upon 
it frequently. Such authorities as are to be found, how T - 
ever, are in accord with the contention of the appellee. 
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The case of Foley vs. Constantino (86 N. Y. Supp., 
780), was decided by the appellate term of the Supreme 
Court of New York in 1904, on appeal by a tenant trona 
a final judgment of the Municipal Court of the city o 
New York in a summary proceeding to remove the 
tenant to, non-payment of rent. It.appearedHhat one 
Ann Quirk had leased to the appellant for five >ea 
from April 1, 1901, at a monthly rental of $265. 

court said: . 

“The lease among other things, contains two 
clauIes-Se ’for a deposit of 8265 to secure the 
navment of rent and the performance of co\ enants, 
and the other provision ‘that, should the par y 
of the first part sell the said premises, she shall 
give to the said party of the second part (tenan. ) 
sixty days’ notice in writing, sanl sum of t^ 

Sd £& »d the said party »f 

dollars ($265) together with 6ve . hond '"i h 'i 0 “n|3 
(*500) will surrender said premises to the said 
party of the first part, and not otherwise. Sub¬ 
sequent to the execution of the lease viz, on or 
about January 30, 1903, the lessor, Ann Qmrk, 
conveyed the premises to the petitioner, of wh 
eonvevance the tenant had due notice. The 
tenant having failed to pay the rent for the months 
first above mentioned, these proceedings we 
instituted. The answer, after specifically denying 
each material allegation of the petition, sets up 
1 counter-claim for $765 alleged to be due under 

the covenant above quoted. • • • . , 

to us that the provision that the ^ndlord^ m 
• event of sale, ‘was to give sixty days notice i 
writing the said sum of $265, together with $ » 

”iS said premises,' ™a„s ...rally wh. 
it says, namely, not that notice of sa } e J! as in¬ 
tended, but notice to surrender, and that $26o 
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.and $500 should also be given to the tenant to 
surrender; i. e., as compensation for the sur¬ 
render and loss of the remainder of the term, if 
the landlord so desires to end the lease. It is not, 
therefore, a provision which the tenant could claim 
the benefit off in the event of a sale to a purchaser 
who should be willing to continue the lease, as the 
plaintiff apparently was. It was merely the custo¬ 
mary precaution, taken by an owner wishing to 
sell, so that the property might be sold free of 
tenancies, if so desired. It was an option, not to 
the tenant, but to the landlord. The record is 
barren of any proof that the landlord exercised 
such option. The mere sale and conveyance of the 
property by the lessor to the petitioner, and notice 
thereof to the tenant, did not, as claimed by the 
latter, have the effect of terminating the lease; 
on the contrary, it continued unimpaired; and, 
since it is undisputed that the rent has not been 
paid for the period in suit, and there being no 
valid counter-claim or offset to the claim for such 
rent, the final order in favor of the petitioner was 
properly made. The final order should therefore 
be affirmed, with costs.” 

To the same effect is the case of Johnston vs. King, 
(83 Wis., 8), decided by the Supreme Court of Wisconsin 
in 1892. This case is not only relevant to the main ques¬ 
tion arising upon this appeal, but also contains, we 
think, a complete answer to the suggestion contained in 
the brief for the appellant, that some extraneous matter 
not contained in the lease or present record might be 
adduced by further pleading by the one party or the 
other to show the true intent of the agreement. The case 
came up on appeal from a judgment of non-suit entered 
against the plaintiff, who, as assignee of a lessor, had 
sued to recover certain chattels which had been leased 
to the defendant. The lease read: 

“that in case of sale of said property by the 
said party of the first part at any time during 
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said term, he shall forfeit to the party, of the 
second part, as damages, the sum ot $21. 

The court said: 

“It was not necessary to amend the complamt 
hv alleging what the understanding of the par 
\L waf£?r«p«ct to the meaning of the » 
agreement. This must be mamfested by the 
•lereement when properly construed, lhe 
plaint sets out the substance of the Provision 
the contract referred to. It is evident the p - 
contemplated and understood that the le^or 
retained the right to sell the property leased, at 
any time during the term, and to execute such 
sale bv a delivery of possession of it to the pur 
chaser. This necessarily would terminate the 
lease by taking from the possession of the lessee 
the property, the subject of the lease. The pro¬ 
vision that the lessor should forfeit to th <b le» 
in such case, as damage s, the sum of $21, by lair 
impUcation, means that this sum was agreed on 
as Stipulated damages for the termination o 
lease of the property by a sale of it by the l^sor. 
True the contract does not say m so nrany wor 
that the sum of $21, as damages, is to be paid tor 
that reason. The payment clearly refers how¬ 
ever to what might thereafter occur m relation 
to the performance of the contract 
bv fair implication the court must say that the 
intention of the parties was that this sum should 
be paid ^ a compensation to the lessee for the 
loss P of the property, caused by its sale and the 

^wtrisImtliedTn a statute, pleading con¬ 
tract or will is as much a part ot it as what is 
£££••• V. S. v, MH1 Black 61; W 

Co vs. Lackawanna I. & C. Co., 93 U - ® t’ 
In Rogers vs. Kneeland, 10 Wend., 218, 250, 252 
253, it is held to be a general principle. applicab 
to all instruments or agreements, that whatever 
may be fairly implied from the terms or language 
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ot an instrument is, in judgment of law, con¬ 
tained in it. Fox vs. Phelps , 20 Wend., 447. The 
Circuit Court erred in sustaining the objection 
to the complaint and rendering judgment of non¬ 
suit against the plaintiffs.’’ 

In McDaniel vs. Callan (75 Ala., 327), decided b\ the 
Supreme Court of Alabama, in December, 1883, an in¬ 
junction was sought against an appellee lessee, who held 
under a lease reading in part (72 Ala., 96, 99). 

“In case I should sell said lands before the 
expiration of said lease, the said McDaniel is to 
give possession, by being paid a reasonable \ alua- 
tion for the unexpired term of said lease; provided, 
also, that the said McDaniel shall not be required 
to give possession, or surrender the lease, in the 
spring of the year,” etc. 

The court said (p. 330): 

“It is quite a mistake to suppose, as seems to be 
the theory of the appellees, that a mere sale 
and conveyance of the lands by the lessor operated 
a determination of the lease. lhe purchaser 
or assignee of the reversion had the pri\ilege 
or option of determining it, but it w r as a bare 
privilege or option that he could exercise 3r not at 
his discretion. And he could exercise it only upon 
the performance of the condition expressed— 
the pavment to the lessee of the reasonable \alue 
of the unexpired term. Without such payment, or 
the tender of it, the lease, with all its covenants 
and stipulations, remained in full force. The lessee, 
after such sale and conveyance, until such pay¬ 
ment or tender, had the right to the unmolested 
use and enjoyment of the premises, and the right 
to continue the clearing or reduction to cultivation 
of the lands, according to the terms of the lease, 
and he was bound to the same duties and obliga¬ 
tions which rested upon him before the sale and 
conveyance was made.” 
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In Lunke vs. Egeland (46 Mont., 403), decided in 1912, 
the court said (p. 410): 

“The lease also provides that the ?>econd 
party reserves the right to sell the premises at any 
time, ‘but in such case he (Lunke) shall receive 
and the said second party shall pay Sl.oO per 
acre for anv and all plowing, summer fallowing, 
and other work done by said first party on said 
land, the same to be in full of all claims or demands 
hereunder.’ There was no necessity of reserving 
the right to sell if such sale was not to effect the 
lease. Egeland had such right in any event and 
the consideration moving to Lunke, crt 
per acre for all land plowed or fallowed in full 
of all claims or demands,’ shows beyond doubt 
that it was to be paid as a remuneration to 
him for the loss of the unexpired portion of the 

lease.” 

Counsel for appellee has been able to discover no au¬ 
thority to the contrary, and it is certainly significant that 
no attempt to quote authority on this point is made in the 

brief for the appellant. 

A Summary Reply to the Brief For the Appellant. 

The brief for the appellant apparently makes but 
* two points; one is, that whatever the appellee has under- 
taken to do, the appellee must do, no matter how un¬ 
reasonable it may be to enforce compliance with any such 
supposed engagement made by the appellee; and the 
other, that no contemporaneous collateral parol stipu a 
tions can be read into the written contract. Both 
of those contentions may be conceded in the abstract, 
but it is submitted that neither have any application o 

tne question here pending. , ,. 

There remains the suggestion made in the conclud g 
paragraphs of appellant’s brief, that in the event that a 
cause of action is not stated in the declaration, the 





11 


I 


cause should be remanded for further pleading. In 
reply the appellee calls attention to the fact that the 
appellant, having had opportunity under the rules of the 
court below, to amend, elected to stand upon his declara¬ 
tion (Rec., pp. 6-7). Furthermore, the matter sug¬ 
gested in the appellant’s brief, which would form the 
subject of any such amendment, would be, for the reasons 
tersely summarized in the case of Johnston vs. King, 
supra, of no effect as varying the rights of the plaintiff 
under the lease. 

It is, therefore, respectfully submitted that the judg¬ 
ment of the court below should be affirmed. 

PAUL E. LESH, 

Attorney for Appellee. 



